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Abstract: The paper aims to determine whether the amendment (editorial and allocative) to
the general directives of judicial sentencing (Article 53(1) of the Penal Code) can be a fac-
tor directing towards a pro-repressive modelling of the penal policy. A comparative analysis
of the previous and the new (i.e. in force since 1 October 2023) redaction of the general
directives of judicial sentencing will serve as a starting point for answering the question
whether the courts will be “obliged” to take into account the analyzed regulations “in the
spirit” of repressiveness. Giving a negative answer in this respect, the paper will present an
attempt to provide the general directives of judicial sentencing with a correct interpretation
that de facto abstracts from the distorted intentions of the originators. Further in the paper,
attention will also be paid to whether the new wording of Article 53(1) of the Penal Code
will be of significance to increasing the practical usefulness of the discussed determinants
in the process of judicial sentencing.

Keywords: judicial sentencing, general directives of the judicial sentencing, amendment to
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Abstrakt: Celem artykulu jest ustalenie, czy zmiana (redakcyjna oraz alokacyjna) ogolnych
dyrektyw sadowego wymiaru kary (art. 53 § 1 kk.) moze stanowi¢ czynnik ukierunkowu-
jacy na prorepresyjnie zorientowane modelowanie polityki karnej. Komparatystyczna analiza
poprzednio obowigzujgcej oraz nowej (tj. obowiazujacej od 1 pazdziernika 2023 r.) redakeji
ogolnych dyrektyw sadowego wymiaru kary bedzie stanowita punkt wyjscia do udzielenia
odpowiedzi na pytanie, czy sady beda zobligowane do uwzgledniania analizowanych regu-
lacji w duchu represyjnosci. Udzielajac odpowiedzi negatywnej w tym zakresie, w artykule
przedstawiono probe nadania ogélnym dyrektywom sadowego wymiaru kary prawidlowej
wykladni, de facto abstrahujacej od wypaczonych intencji projektodawcow. W dalszej czesci
opracowania zwrdcono uwage réowniez na to, czy zmodyfikowane ujecie art. 53 § 1 kk.
moze mie¢ znaczenie dla zwigkszenia praktycznej przydatnosci omawianych determinantéw
w procesie sgdowego wymiaru kary.

Stowa kluczowe: sadowy wymiar kary, ogélne dyrektywy wymiaru kary, nowelizacja Ko-
deksu karnego

1. Introduction

Historical and legal conditions behind the process of law-making allow
observing that normative solutions, even though intended to be binding for
many years, require — for obvious reasons — introducing necessary amendments
(Kania 2019: 161). The need for peculiar “correction”, keeping sui generis “leg-
islative watch” signaled in this way, refers also to such specific legal regulations
as codes (K 2/94; see also: Kepinski, Sewerynski, Zielinski 2006: 95; Weitz 2007:
21; K 5/07).! The above-mentioned regularity, however, does not give right to
uncritically support all attempts at interfering with the existing regulations, in
particular such that (aspiring after recodification) base exceptionally on ambi-
tions or stricte intuitive convictions of their originators, who - programmati-

I The first of the indicated sentences of the Constitutional Tribunal (K 2/94) reminds that: “Codes
deserve a special place in the system of legislative law. The essence of the code is creation of a coherent
and - as far as possible — complete and lasting regulation in the given domain of life [...]. Codes are
prepared and enacted in a separate — more complex procedure than «ordinary» acts. The essence of the
code is to accomplish codification of the given branch of law” Not less aptly, the issue was addressed
by Karol Weitz who observed that: “Codes are acts of the fundamental significance to the given branch
of law. It is accepted that they should be characterized by stability and solidity. Stability of a code
means that its rules should be subject to amendments as rarely as it is only possible. The legislator’s
interference with the rules of a code should be well thought-over and justified, especially if it is to be
respected. [...] Stability of codes is not favored by a situation where there follows a transformation
of the foundations of the socio-political system, as it took place in Poland after 1989, or a situation
in which modifications of the legal system are treated as an instrument of the political character, as
it is the case in our country at present. Nevertheless, it needs acknowledging that as much as it is
feasible, the assumption behind the necessity of stability of code regulations ought to hold. Solidity of
a code, on the other hand, should be understood as the assumption that it is constituted for a long
time, thus also any decision of its replacement with a new regulation should be firmly justified and
have real bases resulting from the needs of legal circulation” (Weitz 2007: 21-22).
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cally - disregard reconstruction of both theoretical and empirical foundations
of constituting law.

Juxtaposing the last observation against the assumptions of the act amend-
ing the Penal Code of 7 July 2002 (Dz.U. 2022, poz. 2600 ze zm.), it would be
difficult to accept the thesis that a rational and, at the same time - required
in a democratic state of law - standard of introducing changes in the penal
law stops at the both arbitrary and populistic commonplace, according to
which: “The present legal state does not fully realize the protective function
of the penal law and as a result does not secure vital social values” (https://
www.sejm.gov.pl/sejm9.nsf/druk xsp?nr=2024: 3). The view which completes
integrally this statement that penal law makes an omnipotent, reliable remedy
for all ailments, neglects in a nonchalant manner the fact that its role in the
process of forming social realtions is limited by nature. Penal law cannot be
treated as the basic regulator of societal life, since otherwise it will turn into
an indeed trivial tool, despite in genere the unquestionable drastic nature of
means of influence, which it has at its disposal. Its instrumental treatment,
indisputably supported by tightening repressiveness, superfluous casuistry as
well as far-reaching need to restrict judges” discretionary power, turns out to
be - as history teaches — not only an example of purely sham actions that in
fact have nothing to do with standards of rationally developed penal policy
in the state, but also exemplifies highly detrimental tendencies that evidently
reverse (in a more or less conscious way) the civilizational development of
penal law.

Objecting to the above-mentioned trends, often motivated by the illusive
belief that raising the sense of fear and vaguely defined threat imposed by the
“system” will allow transforming the penal law into a political mechanism of
peculiar control over citizens (Citowicz 2006: 109-110; see also: Bauman 1990:
217), it is worth stressing that making reference to criminal law instrumentation
should - framing it in the most general manner - follow when the desired
goal cannot be achieved in any other way (Kania-Chramega 2022: 81 ff.). For
this reason every unpremeditated attempt aimed at expanding the penal law
should be branded. Too broad a range of penalization (as well as criminaliza-
tion) does not translate into an increase in the level of protection of the given
good. It finally leads to the situation where an inappropriately chosen form
of legal reaction will prove — against the cherished hopes - the least suitable
means of exerting influence, one that is unable to properly weigh values col-
liding with one another (see: P 12/09; K 17/05; SK 8/00).2

2 The second of the above-mentioned sentences passed by the Constitutional Tribunal (K 17/05)
clarified, at the same time, that: “Collision of rights and principles on the constitutional level cannot
lead, in the ultimate result, to a full elimination of one of the rights being in conflict. In this case, the
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2. Amendment to the general directives of judicial sentencing
in light of the act amending the Penal Code of 7 July 2022

Noticing (at least prima facie) the presence of pro-repressive tendencies
with reference to the legal indications classified in the literature as general
directives of judicial sentencing (Konarska-Wrzosek 2002: 73-74),% it needs
(to keep things transparent) remarking that in compliance with the new
wording of Article 53 § 1 of the Penal Code, the court - while sentenc-
ing - ought to take into consideration the degree of social noxiousness of
the act, aggravating circumstances and extenuating circumstances, aims in
the scope of social impact, as well as protective goals intended towards the
convicted. In the second sentence added to the mentioned regulation, it is
stipulated that the punitive dimension of the punishment cannot exceed the
degree of the guilt. At the same time, it does not follow from the word-
ing of the regulation under discussion (at least not in verba legis) that any
of the general directives should be invested with the status of the leading
directive. Thus, assigning the dominant character to one of the general
directives of judicial sentencing shall be the prerogative (like it has been
to date) of the court. Such a solution does not mean that the punishment
based - in concerto - on one directive shall eliminate the remaining penal-
ties. It should be concluded from the amended content of Article 53 § 1 of
the Penal Code that the listing in it of the directives of judicial sentencing

problem that requires settling is always to find a certain equilibrium point, a balance for the values
protected by the Constitution and to delimit the area of application of each of the rights. [...] The
existing fundamental axiological preferences that can be decoded on the basis of analysis of values
regarded as directional or supreme on the level of general principles of the Constitution are of para-
mount importance in such cases (a conflict of rights). In the case of rights that are considered, there
are two basic values which should be taken into account: common good (Article 1 of the Constitu-
tion) and dignity of every person (Article 30 of the Constitution). The first of the indicated principles
undoubtedly constitutes a vital axiological justification for introduction of guarantees connected with
access to information on activity of public authority organs, since it is common good that is involved
in proper functioning of the life of public institutions, whose basic condition remains transparence
of actions taken in public space. However, this framework cannot lead to the conclusion that Article
1 of the Constitution makes a peculiar «supernorm» which can lead to exclusion of application of
constitutional restrictions with reference to certain rights, which are dealt with in Article 31 § 3 of
the Constitution. We come to deal, in this case, rather with a determined interpretative directive. The
other value, human dignity, can delineate the constitutionally admissible measure of interfering with
personal goods of individuals due to the common interest. Never can protection of common interest,
even the most evident, take the form that would consist in violating the inalienable human dignity”

3 Taking account of the amended redaction of Article 53 § 1 of the Penal Code and the accep-
ted order of listing in this regulation of the analyzed indications of penalty, it needs accepting that
the categories of general directives of judicial sentencing (in compliance with the generally approved
classification) include the following: directive of the degree of social harmfulness of the act, directive
of general prevention, directive of specific prevention (individual) and directive of the degree of guilt.
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has in its essence (still) been based on the principle of conjunction and not
on that of alternative.

A closer comparative analysis of the new wording of the general directives
of judicial sentencing, which has been binding for a few months now, allows
in turn noticing that as much as the status quo, regarding its content, has been
retained by the directive of the degree of social noxiousness of the act as well
as the directive of the degree of guilt, their placing in Article 53 § 1 of the
Penal Code has undergone a certain relocation. Placing the latter in the second
sentence of the above-mentioned Article raises a suspicion whether by doing so
its “boundary” role in the process of sentencing will not be weakened (Nowe
kodeksy karne z 1997 r. z uzasadnieniami 1997: 153).* Having in mind the main
assumptions behind the amendment under consideration, the following move
in the redaction can be read as an unfortunate attempt at demonstrating the
fact that the afflictive effect of the penalty shall not be restricted by the degree
of the perpetrator’s guilt so much as it has been so far (https://kipk.pl/eksper-
tyzy/populistyczna-nowelizacja-prawa-karnego: 16-17; see also: https://www.
senat.gov.pl/prace/opinie-i-ekspertyzy/page,11.html?kadencja=10&rok=2022: 45;
Kania-Chramega 2020: 30).

On the other hand, a more serious change - one interfering expressis verbis
in the very normative content itself — concerns the general-preventive directive.
The expression “the needs in the scope of forming the legal consciousness of
society” has been replaced by "the aims in the scope of societal impact of the
punishment” — well-known both in the past (Article 50 § 1 of the Penal Code
of 1969) and at present (see, among others: II AKa 325/14, II AKa 163/14;
IT AKa 397/14; de lege lata “societal impact of sentencing” constitutes — on
the basis of Article 43b of the Penal Code - a reason to sentence the penal
means in the form of making the sentence public). The above directive has
“advanced” as far as its allocation is concerned in comparison with its “pre-
decessor”, which - in the opinions of the creators of the amendment — should
eliminate the alleged primacy of the individual-preventive doctrine and guar-
antee parity of the preventative directives (https://www.sejm.gov.pl/sejm9.nsf/
druk.xsp?nr=2024: 17). Justifying the implementation of such a change, it was
stated also that: “[...] the draft stipulates modification of the formula express-
ing general prevention and does not come down to its desired impact on the
state of legal consciousness of society (subordinated to the assumption that
the lower limit of sentencing cannot be lower than the need for confirmation

4 Tt followed from the justification of the draft of the binding Penal Code that as much as the
lower limit of a concrete penalty was delineated by the “necessity of stabilization”, “the legal order”,
associated with positive general prevention, the upper boundary was delineated/limited by the degree
of the perpetrator’s guilt.
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of the justifiability of proceeding compliant with law within the scope of the
given detrimental behavior), binding the court to also take into account —
while determining the lower limit of the sentence (with reference to both its
type and severity) — the political-criminal needs in the sphere of creating or
strengthening stimuli discouraging potential perpetrators by means of purely
opportunistic reasons from acting which violates the legal prohibition, therefore
by deterring from committing a crime” (https://www.sejm.gov.pl/sejm9.nsf/druk.
xsp?nr=2024: 18). The declared, in the above words, broad meaning of the
general-preventive directive, which needs underlining, makes (nearly directly)
reference to its understanding that the creators of the Penal Code proposed in
1969 (Kania-Chramega 2020: 26-27). It must be mentioned, however, that the
“cohesive” framework of the two aspects of the general-preventive goal has not
found its reflection in the then practice of the justice system (Buchala 1993:
146). Consideration of pro-repressively modelled orientation of the penal policy
that consistently accompanied the period in which the former Penal Code was
binding, causes apprehensions whether the return to the previous wording of
the directives of general prevention will not mean a return to the “primary
and primitive understanding of the general prevention in which raising fear
by sentencing severe punishments is to constitute the surest means of build-
ing society’s respect for law” (Kaczmarek 2001: 69; see also: Hassemer 2009:
112-113; Kiiper 1992: 165; Kania 2019: 159).

Moreover, the content and placement of the individual-preventive direc-
tive were also modified. By placing it - in the name of the above-mentioned
reasons — behind the general-preventive directive, the reference to educational
aims was omitted in the new redaction of the indicated sentencing, the content
being restricted to exposition of preventative goals. Not entering into a broader
analysis of the relation in which educational and preventative aims remain, the
legislator expressed the following stance: “The range of the notion of «preventa-
tive aim» of a penalty is broader than that of «educational aim» of a penalty.
Because internalization of societal norms, as it was added, characteristic of ef-
fective educational actions, makes an effective factor in prevention of violation
of law, this points to redundancy of parallel use of both terms as it is the case
in the present formula of Article 53 § 1 of the Penal Code” (https://www.sejm.
gov.pl/sejm9.nsf/druk.xsp?nr=2024: 19). Generally, the repressive assumptions of
the amendment being discussed make one ponder over the question whether
the redundancy of a separate treatment of educational goals in general, which
is stressed in the above-quoted statement, does not turn out - in reality - to
be a negation of the educational aims at all, which results in a weakening of
the directive of individual prevention (Kania-Chramega [ed.] 2020: 29). This
supposition becomes confirmed when one recalls a statement contained in the
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justification in a draft of the amendment, which was proposed slightly earlier
and in which it is demanded that educational aims be removed from the content
of Article 53 § 1 of the Penal Code. It was argued there that they are directly
at variance with the “modern” vision of perceiving the tasks of criminal law
(https://www.sejm.gov.pl/Sejm8.nst/druk.xsp?nr=3451: 11).

3. “Anti-repressive” understanding of the general directives
of judicial sentencing

The comments presented so far, addressed to the new framework of the
general directives of judicial sentencing, raise in this place the question whether
courts have been obliged in this way to take into account the decisions of
Article 53 § 1 of the Penal Code in the spirit of repressiveness. The answer
to the question thus formulated must be in the negative and its justification
should not be exclusively words of general dissatisfaction or disappointment
with reference to current tendencies in the development of criminal law. Such
simplified statements ought to be replaced by arguments of the substantive
nature, ones that remind primarily of the truth that the sense of the general
directives of judicial sentencing requires reading them in the systemic axiological
coherence for which, undoubtedly, the inherent and inalienable human dignity
is an indication (Article 30 of the Constitution of the Republic of Poland).

Moving in this direction, it should be clearly stressed that realization of
tasks or competences of the state in the scope of punishing its citizens is
firmly coupled with the necessity of respecting the above-mentioned value.
Therefore, also at the stage of sentencing, it needs taking into consideration
the fact that the fundamental message behind the principle of respecting hu-
man dignity advocates, among others, humanitarian punishment based on the
principle of minimizing sufferance and other afflictions which are connected
with application of means of legal reaction (II Aka 388/17). The constitutional
human dignity, respecting of which is as a matter of fact required at each
stage of concretizing sanctions, ought not to, as a result, constitute a pecu-
liar convention, an agreement, an expression of emotional experiences or an
ornament called for in times of legislative wellbeing. Human dignity, treated
as an immanent quality of each human being, proves a particular value, the
measure of which are crisis situations, occasionally extremely difficult and -
at the same time - obliging to assume a clear stance as regards its position
and protection (K 44/07). Although an overt (and simultaneously not always
obvious) negation of its essence would be posed by not respecting the pro-
hibition of sentencing beyond the degree of the perpetrator’s guilt or treating
the individual who is being punished as a means to serve deterring potential
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criminals, “negligence” of this type, while sentencing, would not make the
only instance of distorting the sense of human dignity. From the provisions
of the regulations contained in Article 30 of the Constitution of the Republic
of Poland one can infer the prohibition of treating the individual as a subject
undeserving of realization of educational goals behind punishing, thus - at
the same time - an unreflective preponderance of modelling solutions, or at
least those co-forming court sentencing, which are geared towards increased
repressiveness. Elimination of educational aims of punishment — most probably
as they are deemed an alleged barrier to severe punishment of perpetrators,
or because their implementation poses a more ambitious (and generally more
difficult) task in comparison with achieving preventative goals - strikes with
superficiality. Their rejection is connected with not only negation of deepened
evaluation of societally appropriate functioning of the individual, but also - or
at least to a degree — with negation of rehabilitation, with absolute under-
mining of its effectiveness and, finally, with questioning the efforts of state
organs aimed at allowing perpetrators of crimes rejoin social life. The a priori
crossing out the effectiveness of “more subtle” instruments of preventative
influencing perpetrators - exceeding deterrence and disabling commitment
of another legally relevant crime - can thus be understood erroneously as
depraving them of a chance of comprehending the reprehensibility of their
behavior (Heinichen 2000: 43; Lyons 2000: 142).

Following the route set by this harmful tendency, aimed de facto at stark
objectification of the perpetrator as an individual programmatically incapable
of expressing their own critical self-reflection, is indeed hard to reconcile espe-
cially with personal dignity after all acknowledged to be the root of humanity
(Zielinski 2019: 112). It is worth emphasizing that even committing a crime
does not annul per se the dignity of the perpetrator, does not exclude them
from the legal protection and should not arbitrarily close the road to correc-
tion to them. Thus, perceiving a contradiction between the new redaction of
the individual-preventive directive and the basic message resulting from the
obligation to respect man’s dignity, the following question should be asked:
Should the regard for respecting the above-mentioned value determine in
a solely decorative way and purely seemingly the intransgressible boundaries
in the lawmaking process, or should it allow courageous delineating them in
the situation where the legislator “ceases” to respect the fundamental rights
and freedoms of the individual? Giving an unambiguously positive answer
regarding preserving an attitude of interpretative openness, it should be stated
that it is thanks to such a perception of the role of the subject applying law
that the man’s constitutional dignity would not play the role of an empty
platitude, under which all sorts of content can be smuggled (even if useful).
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Instead, it would make one of the basic matrixes serving to decode - in the
process of interpretation — the binding norms (Zielinski 2019: 127).

The direction of reading the amended framework of the general directives
of judicial sentencing, which is proposed here, “could save” in its essence their
“constitutionality” and, simultaneously, would not contain in itself characteristics
of lawmaking. Furnishing a pro-constitutional interpretation of the indications
of sentencing would confirm the fact that it is impossible to declare acceptance
of normative and axiological superiority of the fundamental act in the system
of law and - at the same time — promote such an understanding of statutory
regulations that would contradict the values incorporated in the Constitution
of the Republic of Poland.

4. Practical assessment of usability of the amendment
to the general directives of judicial sentencing

The analyzed changes incline also toward asking yet another question:
Shall the partial re-redaction of the general directives of judicial sentencing
impact - and to be precise — augment their usability in the practice of the
justice system? Obviously, one cannot deny that with respect to the amended
Article 53 § 1 of the Penal Code the legislator made use of terms that are not
alien to the national tradition of constituting criminal law; nevertheless, one can
have doubts if expressions which are de facto characterized by a considerable
degree of relativity (and interpretative capacity), provide a sufficient guarantee
to protect the individual against randomness of selecting the punishment that
is appropriate as far as both its type and severity are concerned.’®

Referring the above comment to the directive of societal noxiousness of
the act, mentioned in principio in Article 53 § 1 of the Penal Code, the ques-
tion must be asked: Is it possible, despite (de lege lata) having worked out
normative criteria of assessment of social harmfulness (Article 115 § 2 of
the Penal Code), to clearly indicate that it is this and not any other severity
of the penalty that “takes into consideration” the objectivized degree of the
harmfulness? Generally difficult quantification of circumstances determining
the degree of societal noxiousness of the criminal act (V KK 119/17)° leads

5 The doubts which have been raised are not neutralized either by accentuating in the new
wording of Article 53 § 1 of the Penal Code attenuating and aggravating circumstances (or even their
illustrative listing: see Article 53 § § 2a and 2b of the Penal Code).

© As it is noted in the following decision of the Supreme Court (V KK 119/17): “[...] making
an evaluation of the circumstances determining the degree of societal harmfulness of the act being
the subject of criminal proceedings, the court ought to consider which of the premises enumerated in
Article 115 § 2 of the Penal Code, appear in the concrete case, carry out a deepened analysis of each
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to the conclusion that “ordering” to the degree of societal harmfulness of the
act the appropriate type and severity of the punishment will still raise doubts
from the perspective of uniformity of applying law. Complementing the above
concerns, it is worth adding that, again, in the relocation of the mentioned
directive itself, it is not possible to perceive any “added value” that would
rationalize judicial sentencing.

Furthermore, unavoidable controversy will be generated also by establish-
ing whether the aims pertaining to the societal impact of the penalty will be
achieved by sentencing it. The standpoint represented by the originators of
the amendment, saying that modification of the formula expressing general
prevention that obligates the court, while determining the lower limit of the
punishment, to also take into account “the political-criminal needs in the sphere
of creation or strengthening stimuli discouraging potential criminals for purely
opportunistic reasons from proceeding that violates legal prohibitions, thus by
deterrence from committing crimes” (https://www.sejm.gov.pl/sejm9.nst/druk.
xsp?nr=2024: 18), does not free (see: Skowronski 2003: 83-84)” from the fun-
damental doubt which results from the necessity of verifying what punishments
and of what severity correspond to the needs in the scope of general crime
prevention (Kaczmarek 1995: 69; Kania 2016: 67).

The court’s not having at its disposal a suitable diagnostic knowledge (which
most probably will make the most frequent, if not exclusive, and repetitive
scenario in this respect) on crime-generating properties of the environment,
ones that would be encompassed by the repercussions of the punishment that
is sentenced, inclines to the conclusion that formation of the severity of the
punishment in the perspective of the directive of general prevention will still

of them, take into account the significance in the existing reality and make an assessment of which
of these circumstances heighten and which lower the degree of the harmfulness”

7 In the context of the binding wording of Article 53 § 1 of the Penalty Code (and the stance
taken by its creators) one can ponder over whether the originators of the draft perceived appropriately
the basic difference which occurs between the aim and the function of a penalty. Expressing a doubt
in this matter, it is worth, in this place, reminding that the creators of the binding Penal Code clearly
pointed to the fact that it rejects aims after all and not - as it needs adding - functions consisting in
deterring society. Accepting interchangeably that a function of punishment corresponds to its real impact,
it should also be said that as much as constructive propagation of approval of the legalistic attitude
(to achieve which using escalation of severity of punishment was considered superfluous) remains
a positive-preventative aim, it would be impossible to exclude a priori the possibility of inducing the
deterring effect from the sphere of real effects of application of the given penalty. Then, independent
of that, it seems that the criterion of differentiation between negative general prevention and positive
general prevention makes essentially a subjective influence of information about the applied sanction,
which cannot only evoke fear, but also makes an impact on motivation of a higher order than the
very sense of fear of a punishment itself. The above settlement does not change, however, the fact
that negative general prevention should not constitute a contemporary goal of punishment, but only
its eventual factual function.
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be based on the court’s intuition to a great extent (Kaczmarek 1998: 25-27).%
In other words, the sense of general-preventive impact of punishment will be
finally filled by the court’s (judges’) representation regarding societal reception
of the penalty as well as with reference to the approving or deterring attitude
towards it, expressed by vaguely identified public opinion.

It should also be stated, furnishing further comments, that the normative
narrowing of the content of the individual prevention directive for preventative
reasons, which a penalty is supposed to provide with reference to the perpetra-
tor, surely cannot be assessed in the category of a measure favoring the process
of rationalization of sentencing. Proper taking account of individual-preventive
aims demands that the court should have at its disposal reliable personal
identification material (VI KRN 207/78; Kaczor 2010: 46 ff.),° on the basis of
which it would be possible to not only make an accurate social prognosis on
the perpetrator, but also foresee potential preventative effects of the penalty that
is sentenced.!® Without obtaining this information, it would be hard to ensure
and prove that the punishment dealt has the individual-preventive value and
is appropriate regarding its type and severity towards the concrete perpetrator
(Kaczmarek 2013: 91).

Considering the question of practical usability of the new framework of
general directives of judicial sentencing, it must be observed, too, that making
the allocative amendment of the directive of severity of penalties, the creators
did not point, at the same time, to either quantifiers or any other criteria, on
the basis of which it would be possible to prove that the defined severity of
the penalty does not exceed the degree of perpetrator’s guilt. With reference
to the above-mentioned directive it has not been resigned from the limiting
framework of the directive concerning the degree of guilt, though, even if - in
the past — this used to raise a clear objection. It is worth recalling that regard-

8 In this place, it needs mentioning that acceptance of the positive-preventative strategy in the
Penal Code of 1997 was meant to free the court from the necessity of recognizing the crime-generating
characteristics of the given environment which punishment should exert an influence on, as well as
from making conversions of these characteristics to the type and severity of the penalty. This view,
however, can generate justified doubts. Exempting the court from the obligation to verify the societal
prognosis of the environment whose awareness is to be shaped through punishments dealt gives rise
prima facie to the question what then should provide the substantive foundation to determine the
needs in the scope of forming legal awareness of society?

° In the quoted sentence of the Supreme Court, it was aptly noticed that: “Sentencing the
appropriate penalty, regarding its type and severity, ought to be conditioned also by collecting and
taking into account indispensable personal identification data [...], since it is a perpetrator of concrete
personality characteristics and concrete behavior before committing the crime, during committing it
and after committing it, who is subject to punishing”

10 However, treatment of the background survey appears in certain contradiction with this as-
sumption (Article 214 of the Code of Criminal Procedure), by principle, as ultima ratio.
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ing the criticism voiced - relatively shortly after the Criminal Code came into
use — it did not give bases for sentenced penalties to actually correspond to the
degree of the perpetrator’s guilt (https://archiwum.rp.pl/artykul/436694-Kara-
dostosowana-do-stopnia-winy-sprawcy.html; see also: Iwaniec 2004: 141-142).
Entering into polemics with this kind of interpretation (or even an eventual
attempt at normative modification of the directive of the degree of guilt in
the future), it should be noticed that the requirement for the affliction of the
punishment not to exceed the degree of guilt and dosing the penalty that is
commensurate with the guilt do not exclude each other. As a matter of fact,
the penalty that does not exceed with its affliction the threshold delineated by
the degree of the guilt will be commensurate with the guilt at the same time,
unless other grave questions should speak in favor of its commutation (Giezek
2012: 383; see also: Bojarski 1993: 81; Konarska-Wrzosek 2002: 81 ff.).

In this place, being fully aware of a simplification of further considera-
tions on this or another normative wording of the directive of degree of guilt,
it should be stated that the very shifting of the restrictive framework of this
directive to the position of the second sentence of Article 53 § 1 of the Penal
Code does not neutralize de facto the doubts raised to date regarding the
practical significance of the given indication. For this reason, I keep on asking
the following rhetorical question, as it is particularly telling: “Isn’t it odd that
we demand of the judge that while sentencing they should pay utmost atten-
tion to that the penalty does not exceed the guilt of the perpetrator, whereas
the very code itself will not settle what should be understood by the guilt and
scholars of the highest professional rank have not been able to settle between
themselves until this day what makes its essence?” (Kaczmarek 2013: 101;
Achenbach 1984: 137; see also: Bojarski 2004: 39).!!

The above-presented observations can naturally lead to the conclusion that
the analyzed amendment to the Penal Code has not diminished in point of fact
the real practical difficulties resulting from the lack of a worked out method
and criteria that would allow “calculating over” the circumstances of a concrete
act, perpetrator’s personality traits and crime-generating characteristics of the
environment and converting the outcome to a judicial sentence that is suitable
as far as its type and severity are concerned, that is appropriate from the point
of view of justice and prevention (Kaczmarek 1980: 164). A modification of the
general directives of judicial sentencing, which consists in reformulation and
changing the order of sentences, does not free from the concern that the process

' In the opinion of Tadeusz Bojarski: “The formulation contained in Article 53 § 1 of the Penal
Code, that the affliction of the sentence should not exceed the degree of the guilt, cannot be transla-
ted into the language of practice. No one is able to prove that exceeding the degree of the guilt has
occurred or not. This assumption is unrealistic and unworkable” (Bojarski 2004: 39).
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of court sentencing will still be carried out in the conditions of peculiar relativ-
ity, finally making a resultant of a number of factors of de facto varied etiology.

5. Final remarks

The considerations presented in this work, incline - in the first place - to
offering a more general conclusion that reminds that all assumptions about
liberating humanity from the phenomenon of criminality, which are executed
by means of increasingly intensified repressive settlements emphasizing sanc-
tions, are founded on principles deriving from a totalitarian criminal law. It is
impossible to objectively, contradict the fact that the excessive repressiveness
stimulated with factors which are doubtful by nature - apart from subordinating
criminal law to the state apparatus of authority and the entailed pure instru-
mentalization of it — constitute primary and, at the same time, easy to identify
features of authoritarian criminal law (Osak 2021: 219). While perceiving this
kind of threat, one must acknowledge that the proposed interpretation of the
framework of the general directives of judicial sentencing, directed towards
respecting values in a democratic state of law, ought to protect not only against
the very preference for severity of the punishment, which is groundless anyway,
over its unavoidability (including the stage of its sentencing — Schifer, Sander,
van Gemmeren 2017: 291), but also against investing the analyzed issues with
the counter-constitutional character.

In turn, taking the stance on evaluation of practical usability of the frame-
work of the general directives of judicial sentencing, which is in force, we can
hardly avoid getting the impression that the amendment to the Penal Code
of 7 July 2022 has not lessened the controversies concerning the issue, which
have been voiced to date. For this reason, the opinion expressed by Tomasz
Kaczmarek, who devoted a lot of space and attention in his scientific work to
determiners of sentencing, including the general directives behind the process
(see in particular: Kaczmarek 1972; Kaczmarek 1980; Kaczmarek et al. 1987),
is only too valid. The researcher argued rightly that: “One should not over-
estimate the practical significance of the regulations formulating the general
directives of judicial sentencing. The rules, irrespective of the manner in which
they frame their content, constitute most often a mystification that serves to
upkeep illusions that rationalization of punishment can follow strictly accord-
ing to the paradigms accepted in the act, in a way completely independent of
autonomous disposition of the judge to take into account other sets of values
and preferences for them, resulting from their own evaluative attitudes” (Kac-
zmarek 2013: 102).
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Irrespective of the comment presented here, which as a matter of fact is
accompanied by a generally pessimistic vision with reference to the useful-
ness of the general directives of judicial sentencing, it seems that normatively
constructed bases of sentencing do not deserve either being treated as having
a merely decorative character nor getting completely negated. Despite the fact
that application of the regulations under analysis poses a serious challenge
to the court, it needs underlining that their being guaranteed in a relevant
regulative act allows placing judicial sentencing in the concrete legal reality,
thus preventing the above-mentioned process from being seen, in particular, in
the category of judges’ licentia poetica (Kania 2015: 36). In consequence, it is
fairly legitimate to observe that indeed the lawmaker does not equip the court
in reliable (even though auxiliary only) tools to sentence a just and deliberate
legal reaction, yet simultaneously - including legal indications in the regulations
of the Penal Code, according to which the court is obliged to proceed in this
process — the former should give a vital axiological message to the latter, one
that leaves “a broad space for reflexiveness, intellectual openness and moral
sensitivity [...] to read not only the letter of law, but also feel its spirit” (Kacz-
marek 2015: 272). Looked at from the strictly normative perspective — de lege
lata - the current framework of Article 53 § 1 does not satisfy this standard.
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